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GRAVES, JUSTICE, FOR THE COURT:
M.  Inthe Circuit Court of Grenada County, Missssppi, Chrigopher Rosenthdl was convicted of
cgpitd murder and santenced to aterm of life imprisonment without parale in the custody and control of
the Missssppi Department of Corrections. Aggrieved by thisconviction and sentence, Rosenthdl gpped's
and rasesthefalowing issues
l. WHETHERTHEDEATH-QUALIFICATIONOFTHEJURY DURINGVOIR
DIRE DEPRIVED ROSENTHALL OF DUE PROCESS OF LAW BY
DENYINGHIM A JURY OF HIS PEERS ON THE ISSUE OF GUILT BY

DISPROPORTIONATELY ELIMINATING AFRICAN-AMERICAN
JURORSIN THE COURSE OF JURY SELECTION.



. WHETHER THE TRIAL COURT ERRED IN REFUSNG PROHERED
INSTRUCTION D-4.

. WHETHER THE TRIAL COURT ERRED IN REFUSNG PROHERED
INSTRUCTION D-2.

FACTS

2. At gpproximatdy 4:30 am., on January 8, 2000, John Rogers, a Grenada, Mississppi,
businessman, was robbed and murdered in Grenada. Rogersand hisfamily owned and operated severd
busnessesin Grenada, induding aconvenience gore, check cashing business, atax sarvice and service
dation. That morning, Rogers picked up an employes, Ms. Willie Mae Norwood. They arrived & his
busness, “The Little Widget,” and Rogers was shot and killed as he exited his vehide. Rosenthdl and
James Pickensthen took Rogers s briefcase, which contained more than $20,000, some businessrecords,
credit cards, food samps, food samp stubs, and other assorted items. Although Norwood saw theentire
inddent and was unharmed, she was uncble to identify the assallants. She died of naturd causes prior to
the Rosenthdl trid.

3.  Theevidencepresented by the State auffidiently established the actions of Rosenthall and Pickens,
the dleged co-defendant. Rosentha | and Pickens conspired to ambush Rogersand rob him. Pursuant to
this plan, Rosanthdl and Fickenslad inwait on the night before Rogerswaskkilled. Rosenthdl wasarmed
with ashatgun at thet time, but when he saw Rogers and atempted to fire, the shotgun midfired. On the
fallowing night, in the early hours of January 8, 2000, Rosenthdl and Fickens again attempted to execute
thar plan. Thistime Rosenthdl was amed with a nine millimeter wegpon. Rosenthdl fired three shots
killing Rogers

DISCUSSION



l. URY SELECTION
1.  Rosenthdl makes two different arguments under issue one. Firdt, he argues that the death-
qudification of the jury during vair dire deprived him of due process of law by denying him ajury of his
peers by diminating African-American jurors. Second, he suggeststhet onejury should be empanded to
try the question of the accused’ sguilt and ancther jury should be empand ed to determine the sentence for
theaime

a. Elimination of African-American Jurors
. Rosthdl agues that the State's sysematic excluson of African-Americans due to ther
oppositionto caoita punishment denied him of hisrightsto due process and equd protection. Rosenthdl
dams that the chdlengesfor cause onthebadsof anti-deeth pendty viewsresulted in exduson of African-
Amgicansfrom thejury. He does not complain about the exdusion of any particular juror, only meking
agenerd objection to dl of the jurors excused for causeonthisbasis. After careful review of the record
and Rosenthdl’ s arguments it gppears as though Rosenthdll ismaking aBatson® chdlenge, dthoughitis
not expresdy dated. A proper Batson chdlenge requires that when prosecutors exercise peremptory
chdlengesagaing membersof adiginct racid group, the State mugt advance aticulableand racidly neutrd
reasons for doing s0. Griffin v. State, 610 So.2d 354, 356 (Miss. 1992). The record reflects that
during the trid neither Rosenthdl, nor the State nor the trid court recognized this issue as a Batson
chdlenge. No objection was madeto the jury sdlection process. Therefore, the State was nat given the

opportunity to advance reasons asto why spedific veniremen wereexcused. Thisdamwasnot raised a

!Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986).



trid; thereforeit is barred upon apped. Williamsv. State, 684 So.2d 1179, 1203 (Miss. 1996). 6.
After the sHection of the jury, Rosanthdl moved for amidrid. Rosenthdl aleged he was being
denied ajury of his peers by the sriking of jurors who had an opinion againg the degth pendty inesmuch
as those jurors were maodlly African-American jurors. The record reveds tha of the twenty-three
veniremen who were excused, eghteen were AfricankAmerican. The test for determining whether a
prospective juror’'s views on the death pendty judify remova is whether the trid court finds thet “the
juror’ sviewswould prevent or subgtantidly impair the performance of hisduties asajuror in accordance

with hisindrucionsand hisoath.” Manning v. State, 735 So0.2d 323, 335 (Miss. 1999). Therewere

veniremenwho Stated thet they were opposed to theimpostion of the deeth pendty and who further sated
they would not be able to disregard tharr rdigious bdiefs. Thetrid court offered congderation regarding
the jury and Sated:

The Court finds thet this jury pand was drawn in accordance with the law by random
sdection by computer with dl parties present. No objection was made to the sdlection
processaf thejury. TheCourt findsthet themakeup of thejury hascongderablemembers
of each race and each gender on the pand. Some of the people thet we have just been
over were excusad for reesons ather than ther pogition on the deeth pendlty, so thefigure
of eighteen with four of them white does not accuratdy reflect why some of them have
been excusad. In any eventt, the questions were asked conagtent with what the law
reguires in redion to the degth pendty. They have been exduded because of their
ansvers and not because of anything in reaion to race one way or another. And
therefore, the Mation isoverruled.”

This Court agreeswith thetrid court’ srationde. Rosenthdl has not demondrated any prgudiceinthejury
Hedtion. Thisisueiswithout merit.

b. Independent Jury for Question of Guilt and Sentencing
7. Rosenthdl contends that the manner in which degth cases are tried should be fundamentally

changed. He suggeststhat one jury should be empanded to try the question of the accused’ s guilt upon



an indictment for cgpitd murder and thet ancther jury should be empanded to determine the gppropriete
sentence.
18.  Thesentenceof deeth was not imposed upon Rosenthdl. Theverdict rendered inthe case a bar
wasalife sntence. This life sentence bars any imposition of the deeth sentence upon retrid. Because
Rosenthdl did not receive  the deeth pendty, his assignment of error is irrdevant and thus will not be
conddered. See Austinv. State, 784 S0.2d 186, 192 (Miss 2001). Thisassgnment of error iswithout
merit.
[l. PROFFERED JURY INSTRUCTION D-4
9.  Rosnthdl dlegesthat thetrid court erred in refusing to grant the proposed jury ingruction D-4,
which would have directed the jury to draw no inference againg him from hisfalureto tedtify.
910.  Proposad jury indruction D-4 isreprinted as follows
The Court indructs the jury thet the fact that Christopher Rosenthdl did not teke the
witness sand and tetify cannot be consdered by you for any purpose and no inference
whatsoever can be drawn againgt Chrisiopher Rosenthdl by reason of hisdecison not to
teke the gand and tedtify. The law gives every person charged with acrime the absolute
and unqudified privilege of nat testifying, and the law further requires that no inference
adverse to the defendant can be drawn by you, the jury, by reason of hisdecison not to
tedtify.
11, Jury indruction C-4isreprinted asfollows
The burden of proof in this case is on the State to prove the defendant’s guilt beyond a
reasonable doubt. The defendant is not required to prove anything in this cause or to
tedify inhisown behdf. 'Y oumust not hold thefact thet the defendant did not tetify inthis
cae agang him or as any evidence of guiilt.
12.  "The trid court enjoys condderable discretion regarding the form and substance of jury
indructions™ Higginsv. State, 725 So.2d 220, 223 (Miss. 1998). "A defendant isentitled to havejury

indructions given which presant histheory of the case; however, thisentittement is limited in that the court



may refuse an indruction which . . . isfarly covered dsawherein theingructions, or iswithout foundation

in the evidence™ 1d. The trid court explaned tha this ingruction was refused on the ground of

repetitiveness in light of the fact that Indruction C-4 was given. Additiondly, Rosenthdl faled to
demondrate an abuse of discretion in thetrid court'srefusal of repetitiveindructions: Thisassgnment of
error iswithout merit.
[11. PROFFERED INSTRUCTION D-2
3. Rosenthdl dlegesthat thetrid court erred in refusing his proffered jury indruction D-2.
114.  Proposad jury indruction D-2 isreprinted as follows
Membersof thejury, during the course of thistrid, defense counsd cross-examined James
Fickens about the fact that he had entered a plea of guilty prior to this trid to Feony
Robbery and Fdony Mandaughter in this case and had been sentenced to Twenty-FHve
years(25) for the Robbery and Twenty years (20) for the Mandaughter to run concurrent
t o] e a ¢ h o t h e r
However, you are cautioned that you must not condder the fact that James Pickens has
been convicted of robbery and mandaughter in this case as subdtantive evidence that
Chrigopher Rosanthdl is guilty of the chargesfor which heison trid today.
115.  Jury indruction D-6 dates:
An accomplice is someone who knowingly, voluntarily and with common intent with the
principd offender unitesin the commisson of acrime. James Pickenshas admitted to you
that he was an accomplice to the murder of Mr. Rogers.
The Court indructs you thet the testimony of an admitted accomplice should be viewed by
you with great care, caution and suspicion and you should give it such weight and crediit
asyou deamit isentitled.
116. Therecord reflectsthat Rosenthdl was attempting to impeech State switness James Fickenswith
thefact of his conviction of aimesaigng from themurder of the victim for the purpose of proving biasor
interestinthecase. Caselaw dipulatesthat “when defense counsd diditsthetesimony complained of any

vaid objectionswere waived by the defendant.” Warren v. State, 369 So.2d 483, 486 (Miss.1979).



T17.  Addtiondly, noauthority isdted by Rosenthal which dlegesthet heisentitied to have acautionary
indruction given concerning the impeechment of evidence that he dicited. While D-2 wasnot given, D-6
was given. We find jury indruction D-6 suffident. The trid court ingructed the jury to regard the
accomplicg's testimony with great suspicion and to condder it with caution. Thet is the essence of
proposed ingruction D-2. Hence, the jury was properly indructed asto thelaw. Wheel er v. State, 560
$0.2d 171, 173 (Miss. 1990). No further ingtruction was necessary.
CONCLUSION
118.  For thereasonsindicated above, we afirm the judgment beow.
19. CONVICTION OF CAPITAL MURDER AND SENTENCE OFLIFE

IMPRISONMENT, WITHOUT PAROLE, IN THE CUSTODY OF THE MISS SSIPPI
DEPARTMENT OF CORRECTIONS, AFFIRMED.

PITTMAN, CJ., McRAE AND SMITH, P.JJ.,, WALLER, COBB, DIAZ, EASLEY
AND CARLSON, JJ., CONCUR.



